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Smt. Vinod Kotwal:

Thank you for this opportunity to file counter comments to some of the statements made in the
submissions made to the TRAI on the consultation of Differential Pricing for data services.

In some of the submissions, it has been pointed out that a differential pricing regime is valid for
Internet access because there are other domains which also have differential pricing, such as in
Coal, Railways, Gas, water and electricity, aviation, hotels, car manufacturing, TV services,
Airline and hospitality, highway toll. (in: Bharti Airtel; answer to Q4; Vodafone; answer 1 (a), Idea
Cellular pg 15, 16, 17; MTS, pg 2)

These comparisons are fallacious, and almost every analogy fails, because the Internet access
is unigue in that:
e |t does not distinguish between a service provider/creator and a consumer: every
consumer can be a creator, and every creator is a consumer.
e |tis interactive, and often (such as in case of gaming, or comments in case of content
being read) what is being consumed gets modified based on user interaction.

Net Neutrality means that the access service provider doesn'’t distinguish between creator and
consumer by manipulating speed, cost or availability based on the source or type of access.
This ensures that billions of blogs, code repositories and sources of knowledge can be created
by contributions from not just businesses, but also consumers themselves.

The Internet is a global public commons built on public land and spectrum. Differential pricing
will create different rules of access for certain slivers (sites or apps) of this public commons,
thereby impacting contribution and consumption alike. While bringing people online allows for
greater contribution to this commons — which we support — differential pricing in actuality
fragments it, influencing contribution to a select set of sites or repositories. There are more
effective means of improving access without differential pricing (as noted in the many
consultations that TRAI has organised on broadband and Internet services in the past), and it is
imperative that we seek alternatives to those which don't violate Net Neutrality — a fundamental
and foundational principle of Internet access that has lead to its phenomenal growth.

This is our key submission and plea, and also addresses point 2 raised by Vodafone about
principles of non discrimination referenced by TTO-99 and TTO-33rd Amendment, by
highlighting that consumers are also creators on the Internet.
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In addition to this, A World Bank “World Development” report, on digital dividends, on Price
Discrimination, states (Page 227):

“As with other resources where capacity is scarce, as on mobile networks, carriers attempt to
use price discrimination to manage traffic. Network providers argue that regulators should
grant them more flexibility to manage their traffic flows. But others argue that traffic
management should not become an excuse to block certain traffic streams, content, or
expression, to give preference to others, or to impede competition. The recent trend to
develop services in which some basic content can be accessed free of data charges (such as
Facebook’s Free Basics or Internet.org), while other content is subject to data charges, would
appear to be the antithesis of net neutrality and a distortion of markets.”

“Access to information is not solely a “developed” or “developing” country preoccupation.

Not only is it a fundamental human right, inherent in Article 19 of the International Covenant
on Civil and Political Rights, it is also an essential element in the online innovation ecosystem,
and therefore an economic development issue. In whatever form a country would wish to use
the internet for development purposes, its public policies should ensure that technical
management of internet traffic is not used to suppress a tool of innovation.”

To address points made by different stakeholders, our responses are below.

! https://openknowledge.worldbank.org/bitstream/handle/10986/23347/9781464806711.pdf?sequence=10
2
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Index of counter comments:
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No merit in telecom association submissions
NASSCOM'’s submission contradicts itself

On telecom operator data revenues

On investment made in Data networks

On regulatory approach (light touch etc)

On claim that pricing flexibility is needed

On price sensitivity of Indian customers

Global precedence of differential pricing

On claim of Differential pricing as marketing innovation

. On VoIP and Same Service Same Rules

. On M2M

. On comparisons with differential tariffs in voice

. On FRAND & regulatory approach that TRAI should take

. Claim that sponsored data is a marketing spend

. On the toll Free data argument

. Claim regarding direct Benefit Transfer

. Claim that there is competition in the telecom market

. Claim that differential pricing increases access to the Internet

. Claim that People still mostly use 2G

. Claim that Infrastructure left idle

. Claim that only non standard offering will grow Internet adoption:
. Business Case for Free Basics

. On claim regarding need for B2B2C

. On Free Market Mechanisms

. On Case by case approach

. On claim regarding precedence and no evidence of harm in the market
. Comments on FreeBasics

Annexures (additional reading material):

download here



http://www.savetheinternet.in/
http://www.savetheinternet.in/
https://www.dropbox.com/s/07bdalpybd325u2/STI%20Counter%20Comment%20Annexures.pdf?dl=0

S,qb

@

S
O A
8 NET NED

<
)
<

www.savetheinternet.in

Index of counter comments

1. No merit in telecom association submissions:
Given that all telecom operators appear to be in agreement on differential pricing, we
see no merit in the points being repeated by their industry associations COAI, AUSPI
and GSMA. We would request the TRAI to ignore these. In addition, most telecom
operators are also key ISPs, and dominate many associations. You would find similarity
between these submissions and those being made by Broadband India Forum as well.
It's pertinent to note that Broadband India forum does not represent the views to two key
independent Indian ISPs, ACT and Spectranet, and is directly contradicted by the
submission from the ISPAI, which has chosen to represent the views of independent ISP
ISPs.

2. NASSCOM'’s submission contradicts itself:
We'd like to point out a contradiction in NASSCOM'’s submission.

Within the same submission, they contradict themselves. At one point, they say:

"No double dipping by Telecom Service Providers. Charges would be levied only from end
customers based on data consumption and not from Internet Platforms and Applications."

and

“Any tariff plan of the telecom service provider should ensure
1. Innovation without permissions

2. Data charges that are application agnostic

3. Customer has the unfettered right to choose”

Later, NASSCOM says:

"lower prices for own or partner content/ service should be explicitly disallowed, lower prices
in exchange of consideration received from the partner content/service provider should not be
allowed, except for the purpose of short term business promotions that have explicit time
duration not exceeding 3 months."

The second statement amounts to levying charges from content/service provider, albeit for a
short period, and contradicts the first assertion. It is also an instance of “innovation” that requires
carrier permission, restricts consumer choice of services to those that pay the telecom operator,
and means that charges are not application agnostic.
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NASSCOM also suggests that in case differential pricing is allowed, responsibility for decision
making should be delegated to the regulator or a non-profit, for allowing discrimination of
content based on source, again contradicting both the points mentioned earlier.

NASSCOM appears to be unclear on both its recommendations, and principles of the principles
of nondiscrimination of source of content/service, that are key to Net Neutrality.

3. On telecom operator data revenues

e Airtel: “The average data service revenues, as compared to voice revenues, are below
15%, compared to more than 30% in other countries.”

Answer: Data Revenues for telecom operators are increasing rapidly. For Airtel, data revenues
account for over 21.5% of revenues, and have been higher than 15% of revenues since the

guarter beginning October 2014.

Airtel

Mobile Internet In India
Data Vs VAS

In Q4-FY14,the sum of data and VAS revenues used to account for 17.1% of total mobile revenues for Airtelin India.
Today, data alone accounts far 21.5%.

B8.2% 6.7% 6.1% 5.6% 5.5% 5.4% 6.0% 57% 57% 5.4%
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Airtel

Mobile Internet In India
Data Vs VAS Revenue (Rs. Cr)

Data revenues are now 3.98 times of VAS revenues. Data revenues grew 10.6% quarter on quarter,

while VAS declined 6% quarter on quarter.
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Idea Cellular

Mobile Internet In India
Data Revenue Vs VAS Revenue (Rs. Cr.)

Year on year, Idea Cellular's data revenue increased by 60.6% and VAS revenue increased by 32.5%.
In September 2015, total Non-Voice revenue grew to Rs. 2,413.01crore.
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4. On investment made in Data networks

e Airtel: “In an intense competitive market where TSPs have invested thousands of crores
for creating the broadband network and buying spectrum, a rigid tariff framework will

6
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slow the data penetration to a great extent. At this stage, when the technologies,
services and commercial models of the Internet ecosystem are evolving, the best way is
to allow the market forces to work freely to meet customers’ expectations.”

e Vodafone: “The telecom industry requires a financial sustainable business model, an
open and pro-innovative environment for all — device players, OTT and Telcos and an
assurance of same rules for the same communication services.”

Answer: There is no economic rationale for telecom operators to not invest in data or spectrum
for provisioning of data services.

e Data usage is additive and does not cannibalize even VAS revenues. As is evident from
charts above, both Data and VAS have grown substantially for Idea Cellular and Bharti
Airtel. Data is between 2.5-4 times VAS revenues.

e Data such as VolP are not even cannibalizing voice revenues. Gopal Vittal, CEO of
Bharti Airtel, told investors? in Feb 2015 that “There is still no evidence that suggests that
there is cannibalization” and that contribution of VolIP is “at this point in time is very, very
tiny. And so it is not really material as we look at it.”

In addition, cannibalization is limited, and any cannibalization from VolIP is being looked at as
being more than compensated by growth in Data revenues. Himanshu Kapania, CEO of Idea
Cellular said on its earnings conference call in July 2015, excerpted below?:

“As regards customers who are high end mobile data users is there a cannibalization with
voice, so the question is are these consumers using latest messaging services? Definitely lot
of these consumers are using messaging services and definitely there is cannibalization on
SMS, now have they started to use VOIP, voice services on data rather than effective circuit
switch voice network? Yes, there has been some movement, | can tell you the last number
which | saw which was about a month back, about 0.1% to 0.2% of our traffic is
currently moving on VOIP. | have been in touch with most of the global CEOs and speaking
to them through GSMA, we have had a recent call with them and in fact in the developed
market, | am talking of markets where there is no bundle voice with data, we are finding
that the adoption of VOIP services is at best at the level of 1.5% to 2.5%. | do not see a
worry in India looking at the markets which have already much more evolved, which has
almost 60% to 70% of the consumers accessing internet from mobile. India is in a very early
stage.”

2 No evidence of VolIP cannibalization of Voice — Airtel India CEO Gopal Vittal, Medianama, February 24,
2015
http://www.medianama.com/2015/02/223-no-evidence-of-voip-cannibalization-of-voice-airtel-india-ceo-go
pal-vittal/
3http://www.ideacellular.com/wps/wcm/connect/f7417f86-779c-402b-9f9b-bf544f993clc/Transcript+ Q1FY
16.pdf?MOD=AJPERES&CACHEID=f7417f86-779c-402b-9f9b-bf544f993clc
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“Having said that, what is interesting trend we found for consumers who actually shift their
SMS or voice on to internet, that customer was earlier giving us approximately say Rs.25 on
SMS and was giving us Rs.150 on voice. When we do his ARPU calculation, this consumer
tends to use lot more data compared to when he was purely on circuit switch or was purely on
voice plus text message. We have had seen improvement of 5-6 times for the
cannibalization loss that has happened. This is what our sense is that there will be some
cannibalization, we will budget for it but it is not something of a fearful nature that we have to
worry about.”

Apart from this, Kapania also said in May 2015*:

“Our belief is that circuit switched voice is far superior to voice over IP (VolP) technology, and
the current quality of services (of VolP) does not compete with the circuit switched quality that
we offer”

e Data investments are being undertaken by telecom operators in a rational manner:
Himanshu Kapania, CEO of Idea Cellular, said on its earnings conference call on Apiril
29" 2015°, excerpted below:

“As | mentioned, capex expenditure for us is Rol (return on investment) led, and we
are allocating expenditure to capex because we believe that the demand that we are
seeing is much higher than what we have seen in FY13-14. It is important for us to
tap a larger percentage of the demand. Most of it is going to be preparing us for
mobile data as well as new markets where we don’t have 2G presence. There is a
small component for reconfiguring our spectrum, but that will allow us into 3G
business. So it is all demand led.”

“The pace of 3G adoption - we're very pleasantly surprised. It gives us a lot of
confidence to go ahead and make the investment now. We have seen that there is
sufficient Rol. For us, the capex investment is Rol led. There is a reason why we're
increasing our guidance, because there is sufficient Rol available and helps us in our
growth journey.”

4 http://www.medianama.com/2015/05/223-idea-earnings-call-q4-fy15-voip/
5 http://www.medianama.com/2015/05/223-idea-earnings-call-q4-fy15-voip/
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e Telecom operators are profitable: Bharti Airtel, Vodafone and Idea cellular are running
significantly profitable operations, thereby justifying their investment.
Last 5 years
Total Income: Rs 210,447 Crores
Profit: Rs 34,569 Crores

Airtel

Total Income Vs Net Profit
in Rs Crores

50,772
46,814
42,229
38,338
35.610
9,426
Total Income ™ Profit for the year Source: Annual Reports EMEDIANAMA

e |f there are operators who are unsustainable, given the telecom operators’ preference for
free market operations, the regulator (and by extension, citizens whose spectrum is
licensed to telecom operators, with the government as a custodian) is under no
obligation to ensure the survival of those telecom operators who have made bad
business decisions and/or are not preferred by customers.

5. On regulatory approach (light touch etc)

e Airtel: “A light touch regulatory approach (tariff forbearance regime) has been the key
factor in the proliferation of voice services in our country.”

e |dea: “One of the key factors responsible for this growth and contribution from Private
sector is the policy of forbearance of retail tariffs adopted by TRAI since 2002, wherein
the operators have been given flexibility to tariff their products.”

e |dea: “Itis thus necessary for the TRAI to adopt the principle of Light touch Regulation
while on cusp of next great challenge — wireless broadband (mobile data) penetration
across the country.”

e Idea: “Such flexible approach was allowed by Authority earlier in case of voice telephony
— local calls were aided by multiple VAS products, roaming, sms etc. Same principles
need to be applied for data growth too.”

9
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Answer: Discrimination is not innovation. We would recommend a light touch regulatory
approach when it comes to pricing of telecom services that are non-discriminatory, since the
purpose of the regulation should be in order to prevent discrimination. Telecom operators aren’t
allowed to charge differentially for, say, local voice calling: you're not charged differentially on
the basis of whether you are calling one person or the other. In the same manner, while tariff
“innovation” should be permitted in terms of non discriminatory access in terms of speed of
access, or data, telecom operators should not be allowed to discriminate in terms of types of
Internet access (whether video, gaming, productivity apps, video calling, voice calling), or the
source of data, depending on service provider. Internet access is one type of telecom service,
as are circuit switched voice, circuit switched messaging and USSD. Individually, content and
services on the Internet are not distinct telecom services.

Approaching regulation on a case-by-case basis, as some opponents of Net Neutrality have
advocated, would place an untenable burden on the regulator as well as on both commercial
and noncommercial creators (of content and services).

Regarding VAS, please refer to our points below in point 17 (Claim that there is competition
in the telecom market).

6. On claim that pricing flexibility is needed

e Airtel: “Pricing flexibility is a core tenet of marketing and innovation. The differential
pricing or marketing innovation is critical for the growth of data services. Customers find
differential offerings, a great value proposition as these enable them to use various
products/services of their choice at a much lower price. Thus, TSPs should continue to
have the flexibility to offer a variety of packages to consumers. Needless to say, the
existing legal and regulatory framework in India provides for adequate safeguards
against any potential concerns arising out of differential charging.”

e Vodafone: “Competition and choice is now also possible with respect to the content that
is available on the Internet and consumers can equally benefit from innovative and
customized data offerings that can be offered by its service providers either
independently or through various innovative new services and business models based
on mutual commercial arrangements with the content providers.”

e Telenor: “Under the present regime of tariff forbearance, existing regulatory
framework provides the freedom and flexibility to telecom service providers (TSPs) to
design various tariff packages and bundling of services as per the prevailing market
demand and to meet the varied needs of their customers [...] In principle, any policy
should not restrict innovation and flexibility of TSPs to offer packaging/ bundling of
services/products, as market segmentation is elementary to marketing practice.”

10


http://www.savetheinternet.in/
http://www.savetheinternet.in/

Sq
S
L%

@

A
o) <
#® NET NES

<
)
<

www.savetheinternet.in

Answer: While it’s true that market segmentation is a “core tenet of marketing and innovation”,
and that the existing regulatory framework does provide flexibility to TSPs to design tariff
packages, the anti-competitive practice of foreclosure is not, and all free market states have
regulations in place specifically to prevent its occurrence. The accepted use of the phrase
“differential pricing” when it comes to the internet concerns the foreclosure of
customers/businesses from accessing services/customers — through discriminatory pricing or
outright censorship — and it is this that we are against.

Telenor failed to point out that in its own parent country, the regulator has advised telecom
operators to avoid Zero Rating®, saying:

“The Norwegian guidelines on net neutrality state quite clearly that "Internet users are entitled
to an Internet connection that is free of discrimination with regard to type of application,
service or content or based on sender or receiver address." This means that in the Norwegian
market zero-rating would constitute a violation of the guidelines. At first glance it may appear
that all traffic is handled equally in this charging model, but the fact is that once you have
used your quota, the traffic that is exempted will be allowed to continue, while all other traffic
will be throttled or blocked. This is clearly a case of discrimination between different types of
traffic.”

“Internet service providers should use methods other than discrimination of content
and/or applications to differentiate their products. One possibility is differentiation on
the basis of speed, in line with the Norwegian guidelines on net neutrality.”

Lest we forget, Telenor is majority owned by the Norwegian government.

7. On price sensitivity of Indian customers

e Airtel: Currently in India, barely 30% of the population has access to the Internet. With
approximately 1 billion people who are yet to be connected, a majority of customers are
price sensitive. Therefore, Internet access cost needs to be low enough for its adoption
by the masses. Differential pricing allows the telecom operators to create the
suitable/targeted tariff packages which suit the need of various types of users and
hence, such differential tariffs should be continued.”

e Vodafone: “The Indian consumer is highly price sensitive. The availability of affordable
and innovative data services will be key to driving the take up and growth of data and
help deliver on the Digital India vision.”

e MTS: “The overwhelming conclusion from the empirical study across many markets, is
that price differentiation is often found to be welfare enhancing.”

5 http://eng.nkom.no/topical-issues/news/net-neutrality-and-charging-models
11
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Answer: We are absolutely not opposed to cheap data packs and/or free internet being offered
to consumers. We simply oppose the claim that this requires any violation of net-neutrality. In
our response we have infact indicated a number of innovative business models that are already
doing so. Further schemes such as Direct Benefit Transfer have been proposed elsewhere.

Access to one service is by definition not access to the Internet. Differential pricing allows
telecom operators the ability to convert a C2C and B2C relationship between content and
services online into a C2B2C and B2B2C service, by becoming a middle-man, and influencing
availability of individual services to consumers. Holding access to ransom by forcing the false
choice of no access or limited access vs foreclosure of the competition is something we are
against. See answer to point 5 “On regulatory approach (light touch etc)”.

A perverse and fallacious argument made by TSPs is that differential pricing is commonplace in
wider industry and not allowing such a practice would be anti-competitive and to the detriment of
wider society especially the low-income price sensitive customer. What they fail to say is that
unlike other private enterprises, they are not producing goods and services using their
own resources on their own private property. The Government of India on behalf of the
citizens of the nation licenses/leases public spectrum and right-of-way for them to build
their infrastructure and allow them to charge for telecommunication services. And now through
the introduction of differential pricing TSPs want to not only charge for the use of the
infrastructure, that is, the carriage of data in lieu of the license fee. They seek to impose a
further rent based on nature of content and/or destination of data on the citizens of India as well
as international providers interacting with them, that is, the very same citizens whose spectrum
and land they are licensing. This rent may be monetary in the form of higher access fees for
both producers and consumers of content/services based on the destination of their traffic; or it
could be or in the form of restrictions of content imposed on developers, being forced to share
their data or the imposition of private APIs. Nevertheless in all cases the internet users are
forced to bear that rent. Thus, the push for overt legalization of differential pricing is a predatory
attempt to legitimize rent-seeking behaviour on producers of internet services.

Such an act is not to the benefit of consumers. Firstly, just because they promise to use some of
the rent so collected to subsidize services to a subset of consumers does not absolve them of
this predatory nature of the rent seeking itself.

It can be illustrated that TSPs’ claims that such services are to the benefit of the low-income
internet user and the larger society are absolutely false using the following counterfactual. Let
us for a moment assume that TSPs are introducing differential pricing out of altruism in order to
help the most vulnerable consumers, least experienced and most-price sensitive. It must be
recognized that this price-sensitivity and low technological experience extends to domains to the

12
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use of services and content online. Given the nascent stage of internet in India, there is very
little locally relevant content and services for this user group which will exponentially expand in
the coming years, much of it driven by such users themselves. The very imposition of differential
pricing will then restrict these users the opportunity to participate in the internet economy and
culture as they will have to negotiate TSP-imposed barriers of entry due to the price or tech
differentiation. So even though the poor may have low cost or even free access, they will not
have available to them access to services they could have themselves produced, instead relying
on large CSPs tied to the TSPs only. Thus the price benefit would eventually evaporate due to
absence of relevant services, lower productivity and poor competition even if they were to
initially receive limited access to some websites (which by definition is not the internet) for free.

The situation is even more dangerous when we consider that private enterprises like TSPs and
their platform partners are more likely seeking to profit through this rent. So any benefit will in
such a circumstance be only partially passed on to a consumer.

All this is especially disturbing because it is in the very nature of internet the producer is herself
the consumer too (because you need access to the internet to produce a service on it and most
of the content catering to rural markets is going to be locally built), thus this effective rent is
charged to everyone on the internet. Even the poorest pay a price because services designed
for them will either not be created or created more slowly because of this rent on producers.
Meanwhile, TSPs and partners looking to monetize this new revenue resource will divert more
investment from infrastructure and connectivity R&D, meaning the service quality (which should
be measured using the metric of Moore’s law) will deteriorate over time.

MTS has failed to provide any information to justify its claim. In fact the Internet Association’ (of
which Facebook is ironically a member) in its Amicus Curiae brief in a United States Court of
Appeals argues that the very reverse was observed in the American market, where there was a
move away from “walled garden” to embrace open Internet.

Less experienced, low-income users prefer an open, unlimited Internet with data limits® . This
preference is strong enough for most to have rejected zero-rated plans in favour of all-access
plans — even when the latter are costlier. Those with low clarity on mobile data pricing
complained that zero-rated plans would imply heightened risk of unexpected charges, a risk
they were unwilling to take.

M. C. Erickson, A. W. Guhr and S. K. Leggin, Internet Association Amicus Curiae Brief in Support of the
Respondents in United States Telecom Association, et al. v Federal Communications Commission and
United States of America https://apps.fcc.gov/edocs_public/attachmatch/DOC-335431A1.pdf

8 A. Kak, “THE INTERNET UN-BUNDLED: Locating the user’s voice in the debate on zero-rating,” Oxford
University, August 2015 http://www.savetheinternet.in/files/amba-kak-thesis.pdf
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Thus allowing the TSPs to only charge for traffic/time and allowing CSPs to develop their
services on the open infrastructure and standards of the Internet unencumbered by TSP
requirements and rent is only route in the best interest of the people of India who are the
licensor of the resources that the TSPs use. This is, for example, a common regulatory practice
in Banking Industry which strictly separate Investment Banking and Commercial Banking
operations.

8. Global Precedence of Differential Pricing

e Airtel: “Some of the telecom markets which have encouraged differential tariff
plans/STVs are Singapore, Hong Kong, Thailand, Malaysia, New Zealand, UAE,
Bangladesh, and Philippines.”

e Telenor: “Considering this, FCC has decided to look at and assess such practices under
the no-unreasonable interference/ disadvantage standard, based on the facts of each
individual case, and take action as necessary.”

Answer: Telenor's reading of the FCC's intent is blatantly misleading: two points previous to the
“No unreasonable interference” point (8.11) is the “No paid prioritization” point (8.9).

It's important to note that, in passing the binding Open Internet order in the first quarter of 2015,
the FCC included these rules said that a prior conduct standard regarding zero rating and net
neutrality would be set subsequently as the FCC received complaints. Earlier this month
(December), the FCC sent letters to Comcast, AT&T, and T-Mobile® seeking more information
on whether their zero rating services violated net neutrality rules. It's also important to note the
discriminatory nature of T-Mobile’s Binge-On plan, where an entity not participating — YouTube
— found that its service had been slowed down.*® One Binge-on partner has quit the program
following Net Neutrality concerns.*

In addition, there are several jurisdictions where differential pricing and Zero Rating is not
allowed. The status of regulation is some jurisdictions:

North America:

USA

9

http://bits.blogs.nytimes.com/2015/12/17/f-c-c-asks-comcast-att-and-t-mobile-about-zero-rating-services/?
r=0

10 http://arstechnica.com/business/2015/12/youtube-criticizes-t-mobile-for-downgrading-video-quality/

Uhttp://arstechnica.com/business/2016/01/video-startup-quits-t-mobiles-binge-on-over-net-neutrality-conc

ern/
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Passed the binding Open Internet order in the first quarter of 2015. These rules said that a
prior conduct standard regarding zero rating and net neutrality would be set subsequently as
the FCC received complaints. Earlier this month (December), the ECC sent letters to
Comcast, AT&T, and T-Mobile seeking more information on whether their zero rating services
violated net neutrality rules.

Canada
The Canadian Radiotelevision and Telecommunications Commission (CRTC) issued rulings
stating that zero rating practices by telecom companies violated Canadian law (see here).

Europe:

The following European countries already ban or strictly regulate zero rating at the country
level:

Estonia, Latvia, Lithuania, Malta, the Netherlands (see here), Slovenia (here), Norway
(which is outside the EU, but whose Post and Telecom Authority has said that zero rating
would violate its net neutrality rules)

The European Union Parliament passed a proposal to harmonise EU wide net neutrality
standards earlier this year. The Body of European Regulators of Electronics
Communications (BEREC) initiated a consultation to frame rules to interpret this; it indicated
in hearings in December that it wished to address zero rating and decide whether the EU’s
net neutrality rules permitted such practices at all.

Latin America:

Chile banned zero rating under the terms of its 2014 Net Neutrality law as an act of price
discrimination (see here)

Brazil is currently holding consultation to frame implementing regulations for its Marco Civil
Law, which put in place that net neutrality is part of the civil rights citizens have with respect to
the Internet. It has been recommended that zero rating be prohibited by these implementing
regulations (see here).

9. On claim of Differential pricing as marketing innovation
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Airtel: “We believe that marketing interventions such as free sampling, try to buy, toll
free, zero ratings or sponsored data should continue to be encouraged to allow more
and more users to come online and use Internet services.”

Free access to individual sites as sampling

Airtel: “We firmly believe that sampling of the Internet and allowing free experience of
sites is core to Internet adoption. Pricing innovation such as zero rated websites holds
great socio-economic merit, and as such must be evaluated pragmatically. However
TRAI can review all such schemes to ensure that the differential charging/zero rating is
provided in a non-discriminatory and transparent manner.”

Airtel: “Furthermore, enterprises world over for a long time have been trying to get more
customers on-board by providing a method to connect with them. Some of these
examples are: toll-free voice, business paid postage, etc. Similarly, free sampling
mechanisms for the Internet will certainly play an important role in bringing more and
more customers on board for Internet services.”

Idea: “The demand for internet will be built up as it happens in every sector, through the
process of trial packs bundled with applications, content and promotion/price offers. The
trial pack and acquisition offer in the voice era was directly controlled by the telecom
service provider, but in the internet world, as we transition the customer from the
physical to a digital way, pure price discount on mobile data or on applications/content
will not deliver the desired results. Combo or bundled packs like watching first 10
minutes of a movie free, first 10 songs free, 2 days of mobile banking services at no data
cost or Education sector and health services trial packs at discounted or subsidized data
rates will have to developed and promoted to consumers as they try and discover these
internet services.”

Idea: “Telcos can provide their distribution reach especially in hinterlands and deep
interiors to promote and support young mushrooming digital startups in the country who
have limited geographical reach and financial muscle to compete with established
players. The new startups by definition have innovative and unique ideas and only
through discovery and partnership process of working with telcos’ diverse, large base
and wide reach can these new ideas reach the target segment of the startups.”

Idea: “Majority of people are still adopting to mobile technology and are in early stages
of the Internet learning curve. They have to be taught the relevance of Internet and
encourage adoption. Developed markets had access to computers and fixed line
networks; their movement to wireless was only a shift in technology. In Indian market
majority of people are still adopting to internet. Unless we adopt differential pricing
and create relevant proposition/offerings for non-users, the adoption will not
accelerate as much as we want. Internet adoption can only be driven by
non-standard offering — flexible, differential pricing approach to pricing of
services.”
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Answer:

10.

Consumers are using newer apps without Zero Rating. In the recent earnings
conference call, Idea Cellular CEO Himanshu Kapania said:

“What we are observing is that there is all round improvement in usage, and the
applications that consumers are expecting are far more varied, and a lot more newer
applications are being accessed. The largest application accessed are the video apps,
across various sites. Other is time being spent on social media. There is significant usage
of e-commerce, mobile banking and specialised services. In terms of handsets, primarily
the lower end of 3G handsets are fueling the growth, 4-4.5", in a price bracket which is Rs
4,500 to Rs 7,000 . More and more consumers are upgrading their Rs 1,500 2G phones.”

Free sampling, try or buy and toll free do not foreclose competition, unlike
differential pricing, which is discriminatory by nature. This is particularly important
when there are large online oligopolies that are trying to become gatekeepers for access
to information on the web. By allowing programs such as Free Basics, which position
themselves as sampling or an “on-ramp” to the web, we run the risk of users remaining
on that ramp, because of differential pricing. Zero rating by definition prevents access to
competition. Therefore, zero rating, running data packs which exclude the rest of the
web, cannot be equated with free sampling.

Secondly, it's important to note that toll free access is not a marketing innovation for a
startup, and cannot be equated with toll free numbers: toll free numbers are support
mechanisms, and not a means of delivery of the service: ability to access determines
whether the service (commercial or noncommercial) gets used. The ability to enforce
price discrimination gives disproportionate power and control to carriers.

There are non-discriminatory approaches to sponsored data, like Gigato’s. There are
net-neutral options for providing free access to the web. Many of these are mentioned in
both IAMAI, MediaNama and Mozilla’s submissions. There is no rationale behind the
idea choosing between universal access and Net Neutrality, when we can have both.
For free sampling, telecom operators can offer free Internet access for a limited period of
time. This was done when introducing SMS services, and we’re confident that free data
(with access to the entire web) will also find takers.

Zero Rating of a service, in case of Airtel Zero is not sampling, since there is no
limitation in terms of free usage, and firms with deeper pockets can zero rate themselves
permanently, to the detriment of competition.

On VoIP and Same Service Same Rules
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e Airtel: “At present, there is a huge pricing arbitrage, of the order of 1.6, between VolP
(data services) and Voice Services. Differential charging for VolIP is required to eliminate
the arbitrage which leads to subsidization of rich data customers using smartphones by
the customers using voice through ordinary feature phone. VolP/OTT Voice also creates
a non-level playing between licensed TSPs providing voice services and OTT
Communication Service Providers providing same services. Therefore, we believe that
any regulation on OTT communications and/or charging of underlying data services
should follow the principle of ‘Same Service, Same Rules.”

e Vodafone: “The above mentioned ‘same service same rule’ principle is required for
communication services. For data content (other than communication services), internet
being a two-sided market, payment can come from either side of the market.” “The
above mentioned ‘same service same rule’ principle is required for communication
services. For data content (other than communication services), internet being a
two-sided market, payment can come from either side of the market.”

Answer: However, the Internet is not a two-sided marketplace and this is precisely what Net
Neutrality seeks to ensure. A two-sided marketplace looks like this:

¢ ™y ' ™
Consumer 1 Producer 1
a )
' ™ '
Platform .
Consumer 2 (Marketplace) Producer 2
S A . A
d Ty \\‘_ / '
Consumer 3 Producer 3
. A h A

In a two-sided marketplace, the platform or marketplace is always a mediator between a
producer and a consumer, setting the rules by which any engagement may take place. Common
examples of two-sided marketplaces:

e Uber, Ola and other app-based taxi companies: Driver and Rider
e Amazon, eBay, Flipkart, Snapdeal and e-commerce marketplaces: Seller and Buyer
e Google, Facebook, Twitter and ad networks: Advertiser and Reader
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e Apple App Store and Google Play Store: App Developer and User

The Internet looks like this:

S {’7 A A
User 1 o b ISPITSP 3 Producer 1

) > ISP/TSP 1 . S JE—
User 2 ‘fﬁ Producer 2

JE— rf—\ ISPITSP 4 < P
User 3 ISPTSP 2 \\" Producer 3

| | &4./' R

Please note there is no central platform or marketplace in this picture. The cloud in the middle
represents a vast network of interconnected internet service providers, not a single controlling
entity. This does not look anywhere like a two-sided market as Vodafone asserts.

Further analysis of the two-sided marketplace model:

http://www.stern.nyu.edu/networks/Economides Tag Net Neutrality.pdf

Title: Network neutrality on the Internet: A two-sided market analysis

Authors: Nicholas Economides, Joacim Tag

Publication: Information Economics and Policy 24 (2012) 91-104

Abstract: We discuss network neutrality regulation of the Internet in the context of a
two-sided market model. Platforms sell broadband Internet access services to residential
consumers and may set fees to content and application providers on the Internet. When
access is monopolized, cross-group externalities (network effects) can give a rationale for
network neutrality regulation (requiring zero fees to content providers): there exist parameter
ranges for which network neutrality regulation increases the total surplus compared to the
fully private optimum at which the monopoly platform imposes positive fees on content
providers. However, for other parameter values, network neutrality regulation can decrease
total surplus. Extending the model to a duopoly of residential broadband ISPs, we again find
parameter values such that network neutrality regulation increases total surplus suggesting
that network neutrality regulation could be warranted even when some competition is present.

Previous analysis: http://pubs.aeaweb.org/doi/pdfplus/10.1257/jep.23.3.61
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Title: Subsidizing Creativity through Network Design: Zero-Pricing and Net Neutrality
Authors: Robin S. Lee and Tim Wu

Publication: Journal of Economic Perspectives—Volume 23, Number 3—Summer
2009—Pages 61-76

Conclusion: At its broadest, the net neutrality debate in the United States and around the
world is a reincarnation of an age-old debate about the duties of firms that supply
infrastructure services essential to the economy, or—in the old common law phrase—firms
“affected with the public interest.” In the nineteenth century, trains and canals were the focus
of this debate; in the twentieth century, it was the telephone and the electric systems; and in
the twenty-first century, the Internet has seized center stage.

This paper has highlighted a potential benefit of the zero-pricing aspect of net neutrality,
which prevents Internet service providers from levying termination fees on content providers.
The theory of two-sided markets provides an underlying rationalization for how this practice
can subsidize the creation of new content and spur innovation while avoiding fragmentation of
the Internet. Several open questions remain, including how close the optimal subsidy for
content creation is to a zero-price rule, and to what extent welfare gains from increased
content production due to a zero-price may be offset by potentially higher access or usage
fees charged to consumers.

At the same time, a more fundamental question that underlies this paper is what, if anything,
sets the Internet apart from other networks, past and present? This question suggests a much
broader agenda for research: namely, understanding in a more parsimonious manner how
different pricing rules and other features of information networks affect their influence. We
have mentioned two differences—a de facto ban on termination fees, and a rough
proportionality between content popularity and bandwidth usage—that set the Internet apart
from the other networks of our time, including telephone, cable TV, and broadcasting
networks. Yet while this much may be clear, we do not have anything close to a full
vocabulary for understanding the different choices implicit in the designs of different networks.
And we have an even weaker understanding of what the larger effects of such choices will be.
Although in this paper we have isolated one interesting effect—namely, than a ban on
termination fees can be used to encourage market entry by creators and innovators—this
point is far from a full understanding of networks and their larger effects on society and the
world.

(NOTE: Despite the confusing vocabulary, this article is describing the positive impact of
having zero rating banned under net neutrality, not allowed)
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11. On M2M

e Airtel: “Further, M2M requires a creation of a differential quality network to meet the
technical requirement of M2M/IOT. Therefore, any disallowance to such differentiation
would stifle innovation in M2M domain and will disincentives TSPs to upgrade their
network to meet requirements of M2M.”

Answer: All internet connected devices work in the same way, using Internet Protocol (IP), no
matter where in the network they are connected. There is no requirement for specialised
treatment for M2M because the entire Internet is M2M already.

Further, most performance sensitive 10T devices such as security cameras operate on WiFi with
users also on the same local network, and the ISP/TSP has no involvement in this.

For M2M/IoT networks, TSPs might set their pricing in return for a higher QoS. This can all be
done without the need to restrict access on the basis of destination. For example, it be violative
of net-neutrality of a user can access her devices in their from her mobile device but not another
because of differential pricing TSP serving the device. Similarly, it will be violative of
net-neutrality a mobile device TSP allows access to one set of user devices at a certain IP
address but not another. See point 10 (On VolIP and Same Service Same Rules).

IoT devices such as the Spark Electron, which operates on a global SIM card and a flat
worldwide rate'?, have shown that it is possible to innovate under current conditions without
requiring specialised treatment from TSPs.

12. On comparisons with differential tariffs in voice:

e Airtel: “The voice tariff plans of TSPs allow differential charging to the customers based
on type/destination. Such voice differential charging is done based on local call, STD
call, ISD call, on-net and off-net, day and night, national roaming and international
roaming. If TSPs are mandated to offer a uniform tariff for all types of voice call (local,
STD and ISD), it will increase the tariffs of local calls, and local call users will end up
subsidizing the users of STD and ISD calls.”

Answer:
e Price differentiation is independent of net-neutrality. It can always be implemented
transparently without violation of net-neutrality principles.

12
https://lwww.kickstarter.com/projects/sparkdevices/spark-electron-cellular-dev-kit-with-a-simple-data/descr
iption
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We agree with Airtel about the legitimacy of price differentiation cited under point 3 of
their response. Similar price differentiation for data (such as cheaper night-time
browsing) are also perfectly legitimate as it does not hinder access to competitors. See
answer to point 5 (On regulatory approach (light touch etc)).

13. On FRAND & regulatory approach that TRAI should take

Airtel: “Any concern of market abuse/discrimination to any specific party, should be
addressed on a case to case basis rather than imposing a blanket ban on any particular
business model/pricing innovation.” “An appropriate and reasonable approach would be
to outline certain broad principles (Fair, Reasonable and Non-Discriminatory (FRAND),
which not only foster the growth of Internet eco-system and innovative business models,
but also empower TRAI to address any genuine concern related to competition, level
playing field, transparency, etc. TRAI may prescribe that the business practices of TSPs
adhere to these broad principles, and their differential tariffs are tested against these
principles on a regular basis (as already being done by TRAI under the existing tariff
regime).”

Vodafone: “As long as such arrangements are not anti-competitive and transparency is
ensured for informed consumer choice, they will encourage consumers to explore and
experience the internet as much as possible and promote Internet growth.”

Answer: This is the opposite of light touch regulation. ‘FRAND’ is a term originating in patent
law. Patenting is an act of exclusion; FRAND rules ensure that the law isn’t unfairly used to
exclude competitors from essential processes that have been patented. The internet is in
contrast inherently inclusive, but especially due to recent advancements in technologies from
content delivery to deep packet inspection, ISPs now have immense power to exclude rivals.
Defining violations by intent® is extremely difficult in practice, requiring a huge investment in
resources and expertise both by the regulator as well as the ISP for collecting, processing and
analysing data. The inherent opacity of such highly technical processes as well as the
discretionary power a FRAND approach gives the regulator will expose it to allegations of graft.

14. Claim that sponsored data is a marketing spend

Airtel: “As per our estimates, sponsored data allows Internet companies to cut their
marketing budgets to 30%, especially since such arrangements are cheaper than direct
advertising.”

13 See section “Defining violations by intent” in
https://internetnz.nz/content/network-neutrality-discussion-document
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Answer: We are very doubtful of the estimates provided by Bharti Airtel as it fails to provide any
supporting evidence as to how it has arrived at these estimates.

Any company endeavour to provide access to free data or direct advertising efforts must be
done in a transparent manner that preserves net-neutrality. We have in our response
demonstrated multiple business models that already do the same such as free internet being
provided after the user watches an advertisement or with a ‘brought to you by’ attribution.

Like Bharti Airtel, we are all in the favour of pricing-flexibility and innovation — but without the
introduction of access barriers and not to the detriment of innovation and social welfare.

15. On the toll Free data argument

e Airtel: “Toll free or zero rating enables first-time users and marginal customers, who
cannot afford Internet services, to experience them for free, and later on such users
become regular data users, which is good for both the government and the industry.
There is evidence to show that if structured appropriately, Zero Rating may drive
innovation and competition in the Internet economy”

Answer: It has been pointed out in a number of responses as well as in the wider media*
15 to the Consultation Paper that the equivalence of zero-rating platforms to toll free
telephone numbers is fallacious.

e The essential argument is that unlike toll free numbers, zero-rating platforms necessarily
lead to fragmentation of the internet. A zero-rating platform of a TSP is exclusive to that
TSP and its customers will never be able to access the zero-rating platform of another
TSP. All toll free numbers are freely accessible to all telephone consumers irrespective
of their choice of carrier.

e Furthermore toll free numbers are only used to augment a business. This is unlike the
CSP business where the entire business may be built on the internet itself. Unlike
not having a toll free line, not participating in a zero-rating platform will lead to direct
exclusion of a large customer base.

16. Claim regarding direct Benefit Transfer

14 The broken analogy — Toll free vs zero rating, Economic Times Tech, 14 April 2015
http://tech.economictimes.indiatimes.com/news/internet/toll-free-zero-rating/46917448

15 Zero Rating: Slows down innovation, distorts competition & fractures the Internet, MediaNama, April 17,
2015
http://www.medianama.com/2015/04/223-zero-rating-slows-down-innovation-distorts-competition-fracture
s-the-internet/
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e Airtel: “We firmly believe that Direct Benefit Transfer (DBT) has the potential to be
misused for bypassing the non-discriminatory nature of zero/differential rated content.”
“A DBT done by TSPs is no different from zero rating. While DBT also achieves zero
rating, it comes with one significant disadvantage, i.e. it only targets digitally enabled
customers. Whereas in case of zero ratings provided by TSPs, customers are allowed to
see zero-rated content without being Internet customers. Therefore, zero rating is a
better way to promote digital inclusion.”

Answer: This is patently untrue. Any phone capable of zero rating is also capable of internet
access through any other means, such as DBTs. The FCC has a certain set criteria for users to

be eligible for lifeline telephone services'®. India can take a similar approach to both telephony
and data.

From the point of view of access, DBTs have all the advantages of zero rating minus the

restrictive, exclusionary and anti-competitive effects. To cite the submission by Nandan Nilekani
and Dr Viral B. Shah:

We propose one solution — one that respects net neutrality, aligns incentives, can be rolled
out swiftly, and which allows private sector to also participate. We propose that the
government take the approach of a Direct Benefit Transfer (DBT) for internet data packs. This
idea is based on the success of LPG DBT or Pahal, where over 100 million families receive
LPG subsidy in their bank accounts.

Suppose the government announces a Data Pack DBT scheme that offers 120MB annually to
every subscriber with the first 10MB free every month. A scan of various existing data packs
suggests that 1MB data over 3G conservatively costs 25 paisa. At government’s scale, this
could be much lower, and even 1.2GB per user (100MB per month per user) can be made
sustainable.

Please note that this can be even less expensive. The government can identify other models:

Offer 200 MB to only those users who upgrade to data capable handsets

Offer 50 MB to only those users who use less than 50 MB each month.

Identify districts with low data consumption, or where internet access will be much more
beneficial, and give all users within those circles 50 MB free per month for six months.

17. Claim that there is competition in the telecom market:

16 https://www.fcc.gov/iconsumers/quides/lifeline-affordable-telephone-service-income-eligible-subscribers
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e Vodafone: “We believe that given the intense competition in the market with the
presence of at least 8-10 established operators in each telecom circle and the presence
of strong regulatory and legal safeguards, the concerns around discriminatory or
anti-competitive behavior can be addressed through existing mechanisms.” “The
competitive intensity of the market has resulted in largely self-regulatory mechanisms
that have ensured the protection of consumer interests and have in fact created various
innovative tariff offerings for consumers, all of which have significantly contributed in
making the Indian telecom market one of the most competitive, innovative and affordable
markets in the world.”

e |dea: “Also, in US and Europe there is competition amongst 3-4 well capitalized telecom
players while in India there is hyper competition between 7-8 players who are
financially stretched and operate on significantly lower quantities of spectrum as
compared to US and European operators.”

e MTS: “The Indian telecom market is highly competitive and MNP being in place
customers have the flexibility to migrate to another telecom service provider. The
measures to ensure that the principles of nondiscrimination, transparency, affordable
internet access and innovation are automatically addressed.”

Answer:

1. Competitive intensity could not address market harms in the cases of mobile VAS and
SMS spam. TRAI had to come in and address issues of large scale corruption,
cartelization, and stealing from customers in the case of mobile VAS. We would also
refer you to Viren Popli’s submission'’, and his experience as the former head of Mobile
for STAR TV during the differential pricing regime (revenue share / interconnection
charge / carriage fee) that existed in case of MVAS. Mr Popli says, while criticising
differential pricing:

“This was also a space for collusion. In the case of MVAS, in order to be allowed to deliver
mobile content to those users who wanted it and were willing to pay for it, a provider would
have to go and negotiate with the telecom operator, who would play gatekeeper, and try and
squeeze as much revenue share out of content providers as possible.”

For smaller content owners, there was pressure to offer content exclusively to one of the
largest mobile operators, on their terms. Once a deal was negotiated with one telecom
operator, content provides would find that others were made aware of the terms with
one: it was clear that there was collusion between telecom operators, thus ensuring
that the content provider gets the worst possible deal. Many content providers were
forced to partner with specific aggregators, who had their own terms. Because of this,

7 http://trai.gov.in/Comments Data/HTML/93.%20 Viren%20Popli .html
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the consumer got the worst possible deal, and the content provider had no freedom.
This is why, despite being amongst the largest mobile subscriber base in the world, most
innovation on the mobile content consumption via MVAS was nhot happening in India.

2. There is low competition, given that the top four telecom operators account for 76% of
India’s active user connections. Competition reduces even further with Reliance
Communications buying MTS*®, and potentially also buying Aircel*.

Mobile Connections in India - August 2015

Market Concentration DMEDIANAMA

Top 3 Top 4 All Telcos

Airtel Idea Airtel Idea 13 Telcos

Vodafone  Vodafone RCOM

Total Connections 583,485,962 b93,436,743 088,688,593
% of Total 59% T0% NA
Total Added 3,606,986 3115232 5,479,925
% of Total Added 66% 57% NA
Active 570,147,392 676,755,670 885,963,848
% of Total Active 64% 76% NA
Active Connections Added 4,258,745 3,649,409 781,084
% of Active Added 545% 467% NA

3. There is no self regulatory mechanism in existence for telecom operators, and the
industry has no common norms, no self regulatory mechanism for addressing complaints
and consumer issues (such as the ASCI or News Broadcasters Association).

4. Contrary to what MTS says, there isn't sufficient consumer choice. Judging by their
submissions, every telecom operator (Airtel, Idea Cellular, BSNL, Vodafone, MTS,
Telenor, Aircel, Tata Teleservices, Reliance Communications, Videocon) wants the
power to do differential pricing. If a consumer wants to switch to a telecom operator
which doesn't do differential pricing, they have nowhere to go. On this issue, they are
collaborating to force a regulatory change, and then compete. The equilibrium that might
be reached owing to competition, is not necessarily one that is as beneficial as the status
qguo which exists in terms of online access with Net Neutrality.

18 http://www.medianama.com/2016/01/223-rcom-sstl-merger-stock-exchange/
19

http://gadgets.ndtv.com/telecom/news/reliance-communications-aircel-in-talks-to-merge-mobile-business-
781036
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5. The COAI believes there is no true competition in 3G:

“We have seven possible bands in which the two major broadband access technologies,
namely HSPA (3G) or LTE (4G) can be deployed. These are 900 MHz and 2100 MHz bands
for HSPA (3G) and 700 MHz, 800 MHz, 1800 MHz, 2300 MHz and 2500 MHz bands for LTE
(4G). The present situation is that there is no pan-India 3G operator and the maximum 3G
spectrum any operator has is 5 MHz. In the case of LTE, there is only one operator with
pan-India allocation of 20 MHz spectrum. In short, at present there is hardly any true
competition in 3G services and when LTE (4G) service is launched by the single pan-India
spectrum holding operator, there still will not be any real competition.”?°

18. Claim that differential pricing increases access to the Internet

e Vodafone: “Differentiated pricing for data content expands participation in online content
and applications to the underserved, while also increasing mobile wireless penetration.
Increasing internet access has been shown to increase productivity, support enterprise
and innovation, increase employment and economic growth.”

Answer: Increasing number of wireless subscribers does not mean increasing access to the
Internet, given that the Internet is not a collection of services that is being provided a carrier, or
a service like Free Facebook or Free Basics. There are harms of taking this approach, since
users may mistake the service for the Internet, or worse, remain on the platform that is Zero
Rated. To quote a Quartz survey (“Millions of Facebook users have no idea they're using the
Internet)?:

Quartz commissioned surveys in Indonesia and Nigeria from Geopoll, a company that
contacts respondents across the world using mobile phones. We asked people whether they
had used the internet in the prior 30 days. We also asked them if they had used Facebook.
Both surveys had 500 respondents each.

20 hitp://www.thehindubusinessline.com/opinion/india-lacks-the-bandwidth/article6238396.ece
2! http://gz.com/333313/milliions-of-facebook-users-have-no-idea-theyre-using-the-internet/
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In the past month, percent of respondents who used...
Indonesia Nigeria

Internet I GO I 5%
Facebook |GG G5 I /5

It would appear, on the surface, that more people use the Internet than use Facebook, a
perfectly sensible outcome.

But a closer look at the data (available in full here) shows that 11% of Indonesians who said
they used Facebook also said they did not use the internet. In Nigeria, 9% of Facebook users
said they do not use the internet. These are largely young people; the median age of
respondents with this combination of answers is 25 in Indonesia and 22 in Nigeria.

In the past month, respondents who used...

Internet

Facebook

Facebook but
not internet

It would be silly to extrapolate this to the entire population of Nigeria or Indonesia.

Indonesia Nigeria
I 45 K
[

|
o

wo

0

L

e |

M 36 32

19. Claim that People still mostly use 2G

e |dea: “However, due to the ubiquitous nature of 2G services, a large proportion of Indian
internet users continue to use the 2G platform to access internet services. 2G
technology has not been designed for providing broadband access to users and
therefore attracts a lot of casual users of internet, with negligible monthly usage between
1 to 100 Megabytes.”

e Idea: “In comparison, the Indian market is price sensitive, and possibly misses the
significance of buying a monthly data pack, which explains Internet being limited to 93
million elite users, while the rest remain casual users or do not access internet.”
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Answer:

Growth in 3G is outpacing growth in 2G, this behavior is mirroring the switch that users made
from dialup to broadband. If people see value, they will switch. 2G can be used as a gateway to
higher speeds.

September 2015

Mobile Internet In India
2G Vs 3G Connections (in Millions)

The growth in Mobile Internet connections in India is entirely on account of the growth in 3G connections, possibly
because of 2G users converting to 3G.

110.81 109.67
106.76
103.26 10362
108.49 :
103.09
86.38
54-66
m3G Data Connections(Mn) 2G Data Connections(Mn)

Note: Airtel, Idea , RCOM removed incidental Customers in March 2014. This chart includes Airtel, Vodafone, Idea and Reliance Communications.
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September 2015

Mobile Internet In India
2G Vs 3G Connections

From being just 29% of the total mobile Internet base in September 2014, 3G connections are now 41% of total for
the top 4 telecom operators.

60% 59%

62%
65%

74% %

W 3G Data Connections 2G Data Connections

Mote: Airtel, Idea , RCOM removed incidental Customers in March 2014, This chart includes Airtel, Vodafone, ldea and Reliance Communications.

2. If there are only 93 million “elite” Internet users in India, as Idea Cellular suggests, and not
almost 300 million, perhaps SEBI should indicate to that telecom operators, including Idea
Cellular, that they should be more accurate with disclosures about their Internet user base.

Idea Cellular

Total Data Connections 2G Vs 3G Connections

Hon-Data Connections

Total Data Connections [l

2G Connections
3G Connections
125.3 n
2.7 A
20.4
19.6
30.9 413 10.5
= ldea’s Mobile Internet base is up 23%in 2 years, but this includes = Year on year, Idea’s 3G base was up 86.17%, while its 2G base was up a
incidental users being culled. mere 6.61%.
= Around 75% of |dea's total connection base still isn't using the Mobile = ldeahas higher 26 growth than Vodafone and Airtel, but lower 3G
Internet. growth. This is possibly indicative of a difference in customer profile,

Market forces will address low broadband penetration. Lowering of cost of 4G handsets has
resulted in a reduction in the cost of 3G and 2G handsets.
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Airtel CEO Gopal Vittal said®?

“The 4G ecosystem has suddenly switched over”, on the company’s earnings conference call.
“Two quarters ago, a million handsets were being shipped on 4G. Last quarter it was close to
5 million, and we believe that this quarter it will be close to 10 million. The ecosystem is

evolving rapidly.”

Idea Cellular MD Himanshu Kapania said®,

“Our big worry when we started to valuate launch of LTE in 2014 was that then the equipment
prices were far in excess to the equipment prices that were available on 3G. With almost 170
operators coming on board with the technology, the equipment prices are now tending
towards to 3G prices. So when we see the sum total of devices, equipment, as well as
consumer acceptance we felt there is no point delaying our LTE launch to 2017 and we have
preponed our launch by one year in a phased manner launching in 2016.”

Similarly, with low cost 4G services, market forces will put downward pressure on the cost of 3G
and 2G connectivity. In the past, competition has worked towards consumer benefit and telecom
operators have survived this. There is no indication that telecom operators such as Airtel, |Idea
and Vodafone, with their experience in telecom and vast resources available to them, made
irresponsible decisions that would make their businesses unsustainable because they bid too
high for spectrum and/or spent irresponsibly in rolling out telecom infrastructure. In fact, their
submissions to their investors in conference calls indicate otherwise. Airtel’'s Global CFO
Srikanth Balachandran said®,

“This auction (March 2015 auction) has been defining in many ways. It paves the way for
increased certainty and stability over the next 20 years. At this stage one must take stock of
the economic realities of the telecom sector. Since 2010 operators have sunk $50 billion just
on spectrum. As Internet penetration moves up month-on-month, operators are also
continuously investing in network. Hence, revenue development accompanied by cash
generation is the only way forward for sustained investments in the sector, which we believe
can be sustained by top players thereby further consolidating market in favor of top players. In

22
http://www.medianama.com/2015/11/223-the-4g-ecosystem-has-now-suddenly-switched-over-airtel-ceo-g
opal-vittal-key-learnings-from-airtels-q3fy16-concall/

2 http://www.medianama.com/2015/07/223-idea-cellular-concall-kapania/

24 http://www.medianama.com/2015/07/223-idea-cellular-concall-kapania/
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the auctions Airtel not only renewed its spectrum but also acquired more across bands to
augment voice and data delivery.”

Idea Cellular appears to be making a different pitch to its investors (regarding fast paced
Internet growth, hence nothing to worry about) and a different pitch to TRAI (regarding lack of
broadband growth, hence help needed). We would urge the TRAI to read Idea Cellular's
submissions to its investors in its earnings calls to get the whole picture. In Idea’s Q4-FY15
earnings conference call, MD Himanshu Kapania said®:

“We’'re very pleasantly surprised. It gives us a lot of confidence to go ahead and make the
investment now. We have seen that there is sufficient Rol... There is significant usage of
e-commerce, mobile banking and specialised services. In terms of handsets, primarily the
lower end of 3G handsets are fueling the growth, 4-4.5", in a price bracket which is Rs 4500
to Rs 7000. More and more consumers are upgrading their Rs 1500 2G phones.”

20. Claim that Infrastructure left idle

Idea: “Besides providing mobile broadband coverage and making affordable handsets
available to users, consumers need to be educated about the benefits of internet with
relevant vernacular and regional content made available for their consumption.”

Idea: “If the internet adoption in the country remains weak, and middle and bottom end
of Indian consumers do not see relevance of internet in their lives, not only telcos’
massive broadband infrastructure investment would be left idle, the digital vision of
Government of India would not accelerate at the pace of objective articulated by Prime
Minister and Telecom ministry.”

Idea: “To attract such a large investment, freedom / flexibility in pricing and continued
forbearance policy are essential since any TRAI intervention/ control on differential
pricing would have adverse impact on TSP business models leading to greater
uncertainty of investment return.”

Answer:

1.

Idea cellular is a demand-led operator, as indicated by the company to its investors.
Infrastructure capacity is only being added as required. Please see answer to Paoint 4
(On investment made in Data networks) for a statement from Idea Cellular MD
Himanshu Kapania on how the company plans investment in infrastructure.

25 hitp://www.medianama.com/2015/05/223-idea-earnings-call-g4-fy15-voip/
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2. In addition, in January 2015, Mr Kapania indicated how ldea Cellular decides to upgrade
its infrastructure, saying that it depends on returns:*®

“I am referring to our 11 circles where we have existing spectrum. We are hoping to do that
over 2 to 3 years depending on volume of demand and where we can find as | said the
condition for the site to be upgraded is that there are at least 300-500 3G device users there
who had upgraded their handset and the total volume of 2G data is a reasonable enough for

us to get returns.”

3. Internet adoption is increasing. At one level telecom operators complain about not
enough bandwidth being allocated in auctions, which strains their capacity, at another,
they complain about potential for insufficient adoption. Lack of consistency suggests that
they’re merely seeking to justify rent-seeking behavior.

“We have seven possible bands in which the two major broadband access technologies,
namely HSPA (3G) or LTE (4G) can be deployed. These are 900 MHz and 2100 MHz bands
for HSPA (3G) and 700 MHz, 800 MHz, 1800 MHz, 2300 MHz and 2500 MHz bands for LTE
(4G). The present situation is that there is no pan-India 3G operator and the maximum
3G spectrum any operator has is 5 MHz. In the case of LTE, there is only one operator
with pan-India allocation of 20 MHz spectrum. In short, at present there is hardly any true
competition in 3G services and when LTE (4G) service is launched by the single pan-India
spectrum holding operator, there still will not be any real competition.”?’

21. Claim that only non standard offering will grow Internet adoption:

e |dea: “Internet adoption can only be driven by non-standard offering — flexible,
differential pricing approach to pricing of services. This activity cannot be driven by one
single entity and can only be done when both telecom operators and application
providers work together to create innovative product offerings and motivate the
non-users to use internet and applications.”

e |dea: “As such differentiated broadband data tariffs are a critical need to grow this
segment of the user. Any restriction on this could be detrimental to the growth of data in
the country, and the eventual vision of a Digital India will become more difficult to
achieve.”

26
http://www.ideacellular.com/wps/wcm/connect/e5b8d0b4-a2c2-419d-aeal-b1f51b7c96a3/Transcript+Q3F
Y15.pdf?MOD=AJPERES&CACHEID=e5b8d0b4-a2c2-419d-aeal-b1f51b7c96a3

27 http://www.thehindubusinessline.com/opinion/india-lacks-the-bandwidth/article6238396.ece

19 https://www.itu.int/net/pressoffice/press_releases/2015/17.aspx
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Answer: Data indicates otherwise. There are 3.2 billion people online, who have been brought
online with standard offering, wherein telecom operators do not have the flexibility to do price
differentiation. 300-400 million Internet users in India have come online without price
discrimination®. Both data consumption and user base is growing rapidly for Idea Cellular, Airtel
and Vodafone, without price discrimination.

Number of subscribers:

Idea Cellular reported 41.3 million mobile data subscriptions for the quarter ended
September 30, 2015. In the preceding quarter, the telco had 37.2 million data
subscribers showing a growth of 11.02% sequentially.

Airtel: In the quarter ended September 30, 2015, Airtel’s total mobile Internet base
saw a 3.11% increase quarter-on-quarter (QoQ) to 51.01 million connections, from
49.47 million connections in the previous quarter, while it increased 27.19%
year-on-year (YoY) from 40.108 million in the same quarter last year.

Vodafone's total data connections stood at 66.5 million for the quarter ended
September 30, 2015. This was a 16% year-on-year increase from 57.2 million.

Data consumption:

Idea’s total mobile Internet data consumption grew significantly to 72.01 billion MBs,
up 14.89% from 62.68 billion MB in the previous quarter.

Airtel’s total mobile Internet data increased by 12.69% QoQ to 114.96 billion MB and
increased by 69.89% YoY from 67.668 billion MB.

Vodafone's total data usage increased by 74% year-on-year (YoY). Data revenues
now represent 18.9% of the company’s service revenue (Quarter ended September
30, 2015).

22. Business Case for Free Basics:

Idea: “Such programs expect Telcos to bear the full cost of running the program, making
telecom offer free data services. There is no business case for telcos to offer free data
services for any platform or program. The same is apparent by the fact that most major
telecom service providers in India have chosen to distance themselves from such
programs. Also, in our view, the Regulator should not link the decision on Differential
Tariff with any current event as no leading Indian telecom operator has joined such a
program.”

Answer:

While we support Idea Cellular’s stand on the lack of a business case for Free Basics,
we disagree with them when they say that this isn’'t a differential tariff issue. Reliance
Communications has the fourth highest number of active telecom users in India, has
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been a data focused telecom operator for the past few years, and accounts for the
highest amount of data consumption among Indian telecom operators. It's policies have
a bearing on the telecom market in India. Free Basics, Free Facebook Friday (free
access to Facebook every Friday on Reliance Mobile), free WhatsApp are all instances
of differential pricing very simply because these bits are being served at a different price
(free) when compared to other data.

e |dea Cellular's comment on not linking the decision on Differential Tariff with any current
event is unrealistic, bizarre and inexplicable, especially since the regulator has indicated
that there are instances of problems that consumers have faced with differential pricing -
especially with disclosures and billing - with existing differential tariff packs. For the
regulator to ignore the current scenario would set a dangerous precedence in regulatory
consultations. We would urge you to consider complaints from consumers regarding
billing in case of differential tariff programs (not just Free Basics) while forming an
opinion.

The TRAI has received around 12,292 complaints against telecom operators relating to billing
tariff, wrong charging and value added services (VAS) from 2010-2014. Then IT and telecom
minister Milind Deora said in a written reply to Lok Sabha that a total of 8,756 complaints
were received in TRAI during 2010-11, 2011-12 and 2012-13 whereas 3,566 complaints were
received for the current year 2013-14 up to February 7, 2014.

DoT, in its clarification, had said that just because a billing complaint against the
Department of Telecom, which used to provide telephone facilities to consumers, has
been dismissed under the act, telecom companies cannot seek refuge under the
judgment and must be subjected to the Consumer Protection Act.

Examples:

1. Main balance deducted under 3G charges®®
2. Rs 1,200 deducted without refund?®

3. Vodafone incorrect charges®

4. Complaints under comments section®

28 hitp://forum.indiaconsumercomplaints.com/Thread-Main-balance-deducted#.VpdhCZN94b0
2http://forum.indiaconsumercomplaints.com/Thread-deduction-of-account-balance-of-rs-1200-for-without-
any-reason#.VpdhD5N94b0

%0 http://ccre.in/complaint_detail.php?cid=76684&page=5&cn=&kw=_&cc=&c=8&s=&sdate=&edate=

31
http://www.indiaconsumercomplaints.com/consumer-complaint-redressal-procedure-telecom-complaints#.

Vpdcb5N94b0
25A http://www.complaintboard.in/complaints-reviews/reliance-communications-16867.html
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. “WhatsApp and Facebook plan not working”?®# and 258

. Facebook usage charged to data, not free®

. Unlimited WhatsApp usage charged to data usage and balance®

. Main balance deducted for free WhatsApp usage?

. No data after unlimited data recharge®

10. Airtel offers a data recharge for WhatsApp text only, as seen in the image below:

© 00 N O O

»  Browse plans of Airtel

siel  Maharashtra TalkTime Validity Data Benefits Price
Maharashtra
X 0 2D. 55 MB 2G Dat.
Full Talktime s e ‘ Rs. 14
Special Recharge . .
0 3 Days 100 MB 2G Data ‘
Rs. 25
2G Data -
3G Data 0 28 Days 180 MB Whatsapp only for text; does not include e a5 |
media (image/video) downloads =
Roaming
0 6 Days 185 MB 2G Data ‘ Re 45
Top Up L :

11. Airtel also offers its Wynk music, movies and games service for free:

»  Browse plans of Airtel . - " :
sl Maharashtra TalkTime Validity Data Benefits Price

Maharashtra

- — oI ST v Teror DTS Re. 280 ‘
Full Talktime

Special Recharge 0 28 Days 1.2 GB to 10 GB 3G data (
Rs. 298

2G Data
0 28 Days 1024 MB Data + WYNK ( Rs. 208 ]
3G Data | Re J I

Roaming

0 28 Days 1280 MB 3G Data ]
Rs. 347

Top Up
0 56 Days 1024 MB Data . .

23. On claim regarding need for B2B2C

e Idea Cellular: “Differential pricing is the stepping stone for various Internet stakeholders
to come together; without this key initiative, there is no scope for any partnerships to

ZBhttp://www.consumercomplaints.in/complaints/reliance-communications-fb-and-whatsapp-plan-not-work
ing-c782518.html

26 hitp://www.complaintboard.in/complaints-reviews/reliance-gsm-128417.html
2http://www.grahakseva.com/complaints/196019/uninor-whatsapp-galat-plan

28 hitp://www.complaintboard.in/complaints-reviews/reliance-16-whatsapp-pack-1290749.html
29

http://www.grahakseva.com/complaints/257978/internet-not-working-after-recharge-of-unlimited-data-pac
k
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take Internet forward. In short, adoption of B2B2C model would be essential for bringing
relevant and cost effective solution for attracting the masses to the use of internet and
helping the cause of digital India.”

Answer: The Internet is not a managed service. It's a global public commons, and telecom
operators provide access. A differential pricing regime would be a means of converting access
to a global public commons into a B2B2C model, thereby influencing users towards accessing a
few services (with B2B2C), instead of the global commons. Our focus should be on bringing
tariffs for Internet access down. Increasing access to one service: whether it is Facebook or Ola,
does not increase Internet access. The Internet is largely C2C (consumer to consumer), and to
some extent B2C. By inserting itself in the middle of these direct relationships, telecom
operators seek to create a role for themselves beyond provisioning of access to consumers.

24. On Free Market Mechanisms

e |dea Cellular: “The Authority also needs to appreciate that all input costs for the telecom
companies are based on a free market mechanism. Even spectrum, where the rights are
given by the Government is given through an auction mechanism, which represents the
highest form of free market pricing (in fact prices have been higher than fair market
prices due to artificially constrained supply and auction designs which have caused
predatory bidding in many cases). In such an environment, when all input costs are
based on free market principles, it is essential that market forces are allowed to
determine pricing and if the market accepts differential pricing, then that should be
allowed.”

Answer: It is imperative for the operations of free markets for restrictions to be placed on the
activities of licensed oligopolies. Telecom operators control user access to other users and
online products and services, many of them created by users, others by businesses. While
online oligopolies are also a cause for concern, a majority of the Internet is user generated.
Licenses are given with limitations, and tariff regulations (including the option to exercise
forbearance) are contained in those regulations. Thus, the regulator has the right to ensure Net
Neutrality by ensuring that a differential pricing regime isn’t allowed. For free markets and
indeed, freedom, to sustain online, it is essential for telecom operators to not be discriminatory.
This will also ensure access to new products and services for users. Which developer or online
business, upon launching in, say, Estonia (where Skype originated), will come especially to
India to become a part of the zero rated package in India? Positive discrimination, as Tim
Berners Lee, the creation of the World Wide Web said, is a step backwards.

25. On Case by case approach:
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e Telenor: “Hence, we recommend a principle based case to case approach towards
differential pricing which does not restrict the flexibility of market oriented pricing. For
example one operator may decide to provide free weather updates (application), another
example can be free access to annual matriculation Board results on a specific day
(website), yet another example can be night data packs for chatting designed specifically
for student community (platform / market segmentation).”

Answer:

A case by case approach clearly disadvantages all Internet users, apart from putting additional
regulatory burden on the regulator. Internet users are also content and service creators. Both
creators, which could even be a student from a university, lack the resources, know-how, and
wherewithal to participate individually in the regulatory process. Similarly, small startups, which
are typically thin on resources, and compete in hyper competitive global markets, lack the time,
resources and knowhow to participate in the regulatory process. The success of some startups,
in that they have become billion dollar “unicorns” should not be reason to tax the entire
ecosystem, a majority of which are working towards reaching similar scale. Policy should be
focused on making innovation permissionless and less burdensome, and ensuring that no
gatekeeping is allowed by either telecom operators, ISPs or content platforms like Free Basics.
A similar treatment is important for everyday Internet users, many of whom contribute towards
sharing knowledge, code, services and tools to the global commons that is the Internet.
Gatekeeping or a permission-based system will have a chilling effect on the ability for all to
create or contribute. That loss will be difficult to quantify.

26. On Precedence and No evidence of harm in the market

e Telenor: “Non-predatory — found no adverse evidence in market till date™At best, the
regulatory principles in force may be reiterated in the context of data. In case, if any such
scheme / bundled offer is found non compliant to the principles of tariff regulations by
TRAI, same should be disallowed with immediate effect.”

e MTS: “The operators have been offering free access to popular services such as
Wikipedia, Facebook and WhatsApp etc. in a bid to encourage users to start using their
mobile broadband services. The free access to these popular services is pitched to the
customers based on the factual data. The proponents of zero or discounted tariffs take
cognizance of the high price sensitivity of Indian consumers. The zero or discounted
tariff could also make an impact in driving the adoption of mobile broadband, especially
in a country like India.”
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Answer:

Preliminary Research into differential pricing of data do not support these claims.
Research® by Amba Kak for the Oxford Internet Institute shows that:

1. Less experienced, low-income users prefer an open, unlimited Internet with
data limits. This preference is strong enough for most to have rejected zero-rated
plans in favour of all-access plans — even when the latter are costlier.

2. Other existing innovations in data pricing had been more successful in
responding to the needs of these financially constrained users compared to
limited access/zero-rated bundles and

3. Those with low clarity on mobile data pricing complained that zero-rated plans
would imply heightened risk of unexpected charges, a risk they were unwilling to
take.

There is evidence of harm in case of Mobile VAS, as indicated in answer to point 17
(Claim that there is competition in the telecom market)

There is evidence of harm to consumers, because of unclear billing practices in answer
to point 22 (Business case for Free Basics)

Vertical integration with foreclosure has been established as being harmful across
multiple industries. While we're just beginning to observe their long-term effects on the
Internet, economic literature® comparing the effects of vertical integration on the cable
industry, whose content/distribution dynamic is closely related to that of the Internet,
indicates that the likelihood of harm is serious. While the authors advocate for increasing
competitiveness within ISPs, it has been established that competitiveness in the Indian
Internet ecosystem is sparse and oligopolistic, and no magic bullet for its increase is
forthcoming, leaving regulation the only choice. We'd like to point out here that vertical
integration has given a competitive advantage to Airtel’'s Wynk Music service, in
competition with other players like Saavn, Gaana and Rdio/Dhingana. Airtel was able to
bundle data with its Wynk Music, as indicated in point 22. This forces other players to
seek similar deals, and as such, allows a situation where Airtel can either deny them
similar deals, and hence gain a competitive advantage, or it can launch services with
bundling with the intent of forcing other companies to buy data from it. The latter might
give it the appearance of being non-discriminatory, but this is merely a means of

32 A. Kak, “THE INTERNET UN-BUNDLED: Locating the user’s voice in the debate on zero-rating,”
Oxford University, August 2015 http://www.savetheinternet.in/files/amba-kak-thesis.pdf

33 “Non-discrimination rules for ISPs and vertical integration: Lessons from cable television” by David
Waterman and Suijin Choi,
http://www.indiana.edu/~telecom/people/faculty/waterman/Network_neutrality TelecomPolicy.pdf
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instituting a carriage fee via bundling or zero rating and in the recent past, “telecom
operators have been mercenary when it comes to revenue, taking the lion’s share of end
user price.”* This kind of cross-media ownership and marriage between content and
carriage leads to anti-competitive behavior. Telecom operators need to remain neutral
and not use their competitive advantage of being in both content and carriage
businesses to either advantage themselves, disadvantage others, or institute a carriage

fee.

27. Comments on Free Basics

34 “Trai Regulations on Vas Need More Teeth” by Amba Kak,
http://www.medianama.com/2015/03/223-trai-requlations-on-vas-need-more-teeth-amba-kak/ - quoting
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