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September 11, 2012

Speed Post / Email : <advbes(@trai.gov.in> , <traicable@yahoo.co.in>

Mr. Wasi Ahmad

Advisor (B&CS)

Telecom Regulatory Authority of India
Mahanagar Doorsanchar Bhawan

Jawahar Lal Nehru Marg (Old Minto Road)
New Delhi-110 002

Dear Sir,

Re: Representation on behalf of News Broadcasters Association to TRAI on “Standards
of Quality of Service (Duration of Advertisements in Television Channelsz
(Amendment) Regulations, 2012 issued by the TRAI vide Press Release dated 27'
August 2012

Attached please find the representation on behalf of News Broadcasters Association to TRAI
on “Standards of Quality of Service (Duration of Advertisements in Television Channels)
(Amendment) Regulations. 2012 issued by the TRAI vide Press Release dated 27" August

2012.

Please note that this also represents the views of all NBA Members as detailed below:

S.No.  Name of the Broadcaster Member Channel(s) R
R Bennett, Coleman & Co. Ltd. ET Now —
E: Broadcast Initiatives Lid. Live India
| 3 Business Broadcast News Pvt. Lid. Bloomberg TV India .

4 Complete News & Entertainment Broadcast CNEB |
| Pvt. Lid.

5 ibn18 Broadcast Lid. CNN IBN, IBN 7 |
6 Independent News Services Pvt. Ltd. India TV 1
[ 7 Indira Television Ltd. Sakshi
'8 INX News Pvt. Ltd. News X

9 Media Content & Communications Services ABP News, ABP Majha, ABP Anando
. (India ) Pvt. Ltd. _ '
10 | New Delhi Television Ltd. NDTV24x7 . NDTV India. NDTV

Profit |

11 News24 Broadcast India Ltd. ; News 24 |

|12 Pearls Broadeasting Corporation Ltd. | P7 News |
Correspondence Address:  ME-S, Sah Vikas Aparunents, 68 Patpargan), Delbi - 11009
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13 | Shreya Broadcasting Pvt. Ltd. TV S
14 SUN TV Network Ltd. Sun News, Gemini News, Udaya ,
Varthagalu
15 Television Eighteen India Ltd. CNBC TV1S8, CNBC Awaaz
16 Times Global Broadcasting Company Lid. Times Now |
17 | TV Today Network Ltd. Aaj Tak. Headlines Today, Dilli |
_ Aajtak, Tez :
18 Ushodaya Enterprises Pvt. Ltd. (TV Division) | ETV2Telugu, ETV UP/Uttaranchal, 1|
ETV Bihar/Jharkhand, ETV |
‘ MP/Chattisgarh. ETV Rajasthan
19 Zee News Lid. Zee News . Zee Business. Zee 24 Taas.
Zee News - Uttar Pradesh. Zee 24
Ghantalu
120 | Hyderabad Media House Ltd. HMTV
21 MMTV L. Manorama News Central _
22 | Total Telefilms Pvt. Lid. Total TV |
I'hanking vou.
Yours faithfully,
QLMA, M
Annie Joseph
Secretary General
Encl:  As above
CC: Mr. Narayan Rao, President, NBA
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Representation on behalf of News Broadcasters Association to TRAI on “Standards of
Quality of Service (Duration of Advertisements in Television Channels) (Amendment)
Regulations, 2012 issued by the TRAI vide Press Release dated 27" August 2012

b

At the outset the News Broadcasters Association (NBA) submits that it is participating
in the present consultation process and submitting the present objections strictly
without prejudice to all rights and contentions raised by the NBA in Appeal No. 10(C)
of 2012 titled M/s. News Broadcasters Association & Ors Vs. Telecom Regulatory
Authority of India™ pending before the Hon'ble TDSAT.

The NBA gives the following response to the “Standards of Quality of Service
(Duration of Advertisements in Television Channels) (Amendment) Regulations.
20127 issued by the TRAI vide Press Release dated 27" August 2012 (the “said
Amended Regulations™):

2.1 T'he NBA reaffirms and reiterates that the TRAI has no power or jurisdiction
whatsoever to issue any kind of regulations or orders in relation to the use.
allocation and formatting of advertisements and advertising time on TV
channels ;

[
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The NBA submits that the remit and power of the TRAI under section
FT(IXb)V) of the Telecom Regulatory Authority of India Act 1997 (the “said
Aet”) to “lay-down the standards of quality of service™ to be provided by
service providers does not include the power to lay-down regulations which
amount to “content control™ which is anathema to the constitutional scheme :

23 The attempt to regulate advertisements on television channels even in the
manner proposed in the said Amended Regulations clearly amount to “content
regulation™ and such regulation is wholly beyond the jurisdiction of the TRAI:

24 By including Regulation 4 in the said Amended Regulations giving the TRAI
power to issue orders and directions to ensure compliance of the said
Amended Regulations, the Authority has bestowed upon itself wide and
amplified powers that far exceed its jurisdiction. By doing so, TRAI has
further exceeded its mandate under the TRAI Act since TRAI cannot issue
orders and directions towards compliance of something that TRAI cannot
regulate in the first place ;

9
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Yet again, by including a reporting requirement in Regulation 5 in the said
Amended Regulations. the TRAI has exceeded its mandate under the TRAI
Act since TV channels cannot be accountable to the TRAI in relation to a
subject matter over which TRAI does not have jurisdiction at all:

2.6 As admitted in para 6 of the Explanatory Memorandum annexed to the said
Amended Regulations, Rules 7(6). 7(10) and 7(11) of the Cable TV Rules
already cover the ground in relation to the advertisements on television

1
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channels. and therefore, the Cable TV Rules eclipse the powers given to the
TRAI vide Notification dated 9™ January, 2004 issued by the Ministry of
Communication & Information Technology (whereby Broadcasting and Cable
TV Services were included within the ambit of ‘telecommunications service’
within the meaning of the TRAI Act):

Under the Cable TV Act. the Ministry of Information & Broadcasting (MIB).
if at all, is the competent authority for regulating content in accordance with
law as laid down by Parliament and not the TRAI, which (latter) has limited
jurisdiction only over disputes involving “technical” issues concerning
broadcasting and not over “content” related issues ; and TRAI would be acting
far in excess of its jurisdiction in acting on content related issues :

Advertisements are part of the free speech guarantee contained in Article
19(1)a) of the Constitution of India, which is a fundamental right and a
“preferred freedom™ under the Constitutional scheme and any restriction upon
such fundamental right to freedom of speech and expression can only be
imposed by “law”, which must pass the test of “reasonable restriction™ within
the meaning of the Article 19(2) of the Constitution of India and such freedom
certainly cannot be curbed by regulations made by the TRAI:

In view of the admitted position that advertising revenue is the “lifeblood” of
the media, restrictions imposed upon advertisements that may be carried on
television channels would amount to unreasonable restriction. violative of
Article 19(1) (2) r/w 19(6) of the Constitution:

The very proposal to introduce regulation on advertisements on television
channels was contrary to the TRAI's earlier recommendations dated 1
October. 2004 on the same issue, whereby the TRAI had opined that there
should not be any regulation at that time on advertisements on television
channels and the situation today remains unchanged.

Quite apart from the foregoing issues, even on a pure point of welfare of the
consumers/viewers, any restrictions placed on advertisements would have the
inevitable effect of a sharp increase in subscriptions charges for pay channels.
On the other hand, self-correcting and self-regulating mechanisms would
invariably be more effective than TRAI's intervention in regulating
advertisements on TV channels; and if more advertisements are carried than
are preferred by consumers, viewership will drop and consequently, the
broadcaster will have to reduce its advertising, rendering any outside
regulation unnecessary:

Restrictions on availability of advertising time would have the inevitable
effect of increase in advertisement rates, which would be detrimental to the
interests of the small scale and medium enterprises ;
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In purporting to control the duration of advertisements on a clock hour basis,
TRALI has ignored that viewership pattern differs throughout the day:& in any
case such a restriction on News channel which have no appointment viewing
& give live breaking news is devoid of any merits

rJ

14 The TRALI has failed to appreciate that any such regulation on advertising time
and its corresponding effect on the broadcaster’s revenues would adversely
affect the growth and competition in the broadeasting industry. since
especially at present, the subscription fees of the TV channels under the
present system are not only limited but are also regulated so that consumers
would receive quality service at affordable prices : and accordingly,
broadcasters cannot even hike subscription rates to balance out the inevitable
reduction in advertisement revenues that will arise from the said Amended
Regulations ;

rJ
L]

A consumer has an absolute choice over the TV channels he wishes to watch
and pays accordingly for the same; thus, a consumer can choose to watch a TV
channel with advertisements at lower cost or pay a premium to watch a TV
channel without advertisements ; and thus there is no need to regulate
advertising airtime;

3. That even otherwise and without going into the merits of the matter. it is submitted that
only successtul digitization across the country will enable TV channels to garner the
Subscription Revenues to their potential & at the same time eliminate the unwarranted
carriage cost in due course, thereby making TV channels viable and dependence on
advertisements should eventually decrease.

4. The NBA submits that instead of regulating advertisements, the effort should be on
successful and urgent implementation of digitization of the cable television sector. with
its concomitant availability of full choice of channels and the ability of
consumers/viewers to exercise such choice,

5. The NBA wishes to cite the following judgments of the Hon'ble Supreme Court on the
free speech guarantee under our constitutional scheme and of advertising being part of
such free speech guarantee :

| In its decision in Sakal Press Pvt. Lid vs. UOI(AIR 1962 SC 305), curtailment
of “advertisement space™ of a newspaper was held to lead to reduction in its
revenues. which was struck down by the Supreme Court as being violative of
Article 19(1 )(a),

N

In Bennett Coleman & Company vs. UOI (AIR 1973 SC 106), it was held that
if the area of advertisement is restricted, the price of a newspaper goes up,
which results in circulation going down, which was again held to be violative

of Article 19(1 ) a). !

oy
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In Tata Press Limited vs. MTNL (AIR 1995 SC 2438), the Supreme Court held
that publication of advertisements, namely “commercial speech™ is entitled to
protection under Article 19(1 )a) of the Constitution of India. Any restraint on
advertising revenue of a newspaper was held to be an infringement of the right
to freedom of speech and expression under Article 19(1)(a).

54 More recently, in Hindustan Times vs. State of UP (AIR 2003 SC 250). an
order directing the deduction of 5% from all bills for publication of
Government advertisements in order to create a fund for granting pension to
working journalists (a laudable objective, otherwise), was held by the Supreme
Court to be an infringement of Article 19(1)(a). Yet again, in this case the
Supreme Court reiterated that curtailment of advertisement revenue would
lead to a newspaper having to increase its price which would lead to reduction
in ¢irculation, which would infringe the right to freedom of expression. which
would therefore be unconstitutional.

6. It is submitted that what applies to newspapers, applies equally 1o the electronic media,
since restriction on “advertising airtime” on a TV channel is in pari materia with the
restrictions on “advertisement space” in a newspaper.

7. In view of the above objections, the NBA submits that the said Amended Regulations

should not be issued.
Mrs. .x\nn(t Jojeph

Secretary General
News Broadcasters Association
Place : New Delhi
Dated : September 11. 2012
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